THE BANKING LAW JOURNAL. 


VoL. 3- 


Published on the first and fifteenth of every month. 
Tuomas B. Paton, - - + = Editor and Proprietor. 


Subscriptions, Per Year... .cceesceccessessceecccscceces 
SIX MOMEHNS...sescecceseccceecccseecvess 


Remittances should be made in currency tal note, or 
draft on New York, payable to the order of the editor.’ If 
draft on local bank is forwarded piease add 15 cents for ex- 


change. 
Address all communications to the editor, at No. 63 Pine 
street, New York City. 


REFERRING to the subject of the danger 
of loss through payment of forged paper, 
and the necessity for the taking of measures 
to relieve banks from the unjust burdens 
that, in some instances, the existing law im- 
poses, apon which we have been preaching 
in recent numbers, we take pleasure in pub- 
lishing a communication from a well known 
law firm in Topeka suggesting the adoption 
by bank and depositor of the European 
system of dealing in crossed checks and 
drafts. 

One advantage of this system is that it 
would prevent negotiation of the check after 
the payee, and thus materially decrease the 
risk of the paying bank. 

We would be pleased to publish the views 
of others interested upon the question of the 
remedy for existing evils in the law of forged 


paper. 


Tue following is from the London Law 
Times : 

It is considered certain that the decision of 
Mr. Justice Charles, unanimously affirmed by 
the Court of Appeal in Vagliano v. Bank of 
England, will be reversed by the House of 
Lords. The only lords in favor of the 
plaintiff are believed to be Lord Bramwell 
and Lord Morris. 

The decision referred to, it will be re- 
membered, mulcted the bank some £71,000 
paid on the genuine acceptances of the de- 
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positor to which the indorsements of the 
payees had been forged. The payees were 
fictitious, and the depositor had been duped 
by a confidential clerk into issuing such pur- 
poseless paper—a very similar case to that 
of the Bedell forgeries described in our July 
1st number—yet the court, as in the Bedell 
case, exonerated the depositor and placed 
the loss upon the bank. 


THe Canada Law Journal, one of our 
bright exchanges, which, like this journal, 
makes its appearance twice a month, has 
this to say of its summer outcoming : 

Let not our readers expect two numbers 
each month during vacation ; if they do they 
will be disappointed. We think we are very 
good to them to give them anything at all 
this warm weather. We wish it could be 
said with truth that all of our hard worked 
brethren were “ away on their vacation.” If 
it could be so said, we would be ditto. 

We would like to make the same announce- 
ment, but there is no such good luck in store 
for us. Just look at our column of Queries 
and Replies this issue, and see how some of 
our readers are keeping us busy. But if they 
can stand it, we most assuredly can, for we 
take great pleasure in investigating and 
solving the various questions submitted, even 
though it leaves little opportunity for rustic 
recreation. 


Ir is reported that several suits have re- 
cently been brought by A. S. Pratt & Sons, 
national bank agents, at Washington, to ob- 
tain a judicial determination of certain ques- 
tions in regard to the taxes upon the circu- 


lating notes of national banks. It is under- 
stood that it will be contended, among other 
things, that the tax is invalid, for the reason 
that the provisions which imposed the tax 
upon capital stock, deposits, and circulating 
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notes of national banks were never passed 
in the manner necessary to make them a 
valid enactment, they having originated in 
the Senate by way of an amendment to a 
House bill which was not a bill for raising 
revenue. 


Pus ic attention has recently been directed 
to the lottery evil, by the recent attempts to 
secure a charter from the state of North Da- 
kota, and to obtain a renewal of the charter 
of the Louisiana State Lottery from the state 
of Louisiana. But while urgent efforts have 
thus been made to obtain state legislative 
sanction of an evil of vast proportions, a 
little reflection upon the subject will suggest 
the inquiry, even if successful, how could the 
business be carried on were it not for the 
agency of the United States mail? If the 
general Government refuses to prostitute its 
mail service to such purposes, the success of 
the business perishes. At present, the postal 
authorities are powerless in the matter, but a 
bill has been favorably reported from the 
House Committee on Post Offices and Post 
Roads, designed to remedy the evil. ‘The 
President has recently sent a communication 
to Congress stating the inadequacy of exist- 
ing laws, and urging the adoption of effective 
measures to close the mails to lottery com- 
panies. 

Accompanying his message is a letter from 
Postmaster-General Wanamaker, wherein he 
says he feels compelled, in view of the urgent 
necessities of the case, to anticipate the an- 
nual report in regard to the use of the mails 
by the Louisiana State Lottery Company. 
He says that notwithstanding the declaration 
that no letters and circulars concerning lotte- 
ries shall be carried in the mails, and that 
public sentiment condemns the use of the 
post office for lottery purposes, every rail- 
way postal car, star route, money order, and 
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registry Office, is in active daily use by the 
Louisiana Lottery Company ; that the foot- 
hold of the business seems to be firmer, its 
operations wider, and its enterprises bolder 
than ever before. ‘This vast business, it is 
alleged, is terribly demoralizing to the postal 
service. The postal emyloyee, the postmas- 
ter-general says, readily assumes that a letter 
directed to the lottery company contains 
money, that it is in the mails in violation of 
the spirit of the law, that its loss would be 
difficult to trace, and that an attempt to pun- 
ish the offender who shall abstract it will 
more likely fail than prosecutions of an ordi- 
nary character. Hence the temptation to 
purloin it is exceptionally great. 

The postmaster-general says further that 
with all the admitted evils, within and with- 
out the post office department, resulting from 
this nefarious traffic, as the head of the de- 
partment he is powerless to act. It isa 
humiliating position, and even mote humili- 
ating to contemplate that the entire post 
office department is, in point of fact, the 
principal agent of the Louisiana State Lot- 
tery Company, and that every extension of 
the postal system spreads the hurtful power 
and influence of that company. ‘The post- 
master-general gives a review of the legisla- 
tion enacted for the purpose of denying the 
use of the mails to lottery letters and circu- 
lars, and the failure following all attempts to 
enforce these statutes. It is manifest, he 
says, that the object of the law has been suc- 
cessfully thwarted, and that without addi- 
tional legislation the mails must continue to 
carry this class of matter. He presents for 
the consideration of the President the draft 
of a bill which, if- enacted into law, will en- 
able the department to get this business under 
control. . 

The bill is the one reported to the House 
from the Committee on Post Offices and 
Post Roads, as above stated. 
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RESPONSIBILITY OF COLLECTING BANK HANDLING 
SPURIOUS PAPER. 


Is a collecting bank responsible in all cases 
for the forged paper it handles? This isa 
question of much moment when we consider 
the great mass of paper which passes through 
the channels of collecting banks, and 
how often seemingly genuine checks and 
drafts bear the taint of forgery. 

There are many cases, of course, where a 
bank collecting paper, and figuring in the 
transaction as the apparent principal or own- 
er, whether in fact so or not, is responsible 
in case the instrument turns out to be forged, 
and is obliged to refund. But how is it 
where the collecting bank is not the princi- 
pal, real or apparent, but only the collecting 
agent of its principal, known to be such by 
the paying bank? In that event will there 
be any responsibility on its part to refund ? 

The importance of this question is ob- 
vious. It is by no means impossible, or even 
improbable, that the only principal behind 
the collecting bank or banks is not only irre- 
sponsible, but a swindler and forger, who 
has forged the indorsement of a payee, or 
raised a check, and sent it for collection 
through the agency of a bank. If the bank 
receiving it from the forger takes the paperin 
such form that it is the apparent owner, then 
it, probably, is chargeable. But if the paper 
is indorsed to the bank for collection, or it 
otherwise appears that the bank is only an 
agent for collection, the question of its re- 
sponsibility for handling the bad paper is of 
immense importance. If not chargeable 
after payment of the proceeds to its principal 
before notice, then, in every case, where the 
paper is bad and the principal irresponsible, 
the paying bank must lose. 

In considering the question presented, the 
subject will be freed from all side issues, such 
as responsibility of the drawer to the paying 
bank, or chargeability of the paying bank 
with the loss by reason of negligence, 


laches, or the like. The discussion will be 
predicated upon those cases of forgery where, 
ordinarily, the paying bank has a remedy to 
recover back the payment upon discovery. 
As before said, if the collecting bank appears 
as principal, the right of recovery will be 
conceded. But what is the case where it is 
in fact, and so appears to be, simply a col- 
lecting agent ? 

That the collecting agent is responsible in 
such a case, it may be stated in advance, is 
very doubtful, and yet the general impression 
among bankers is to the affirmative of the 
responsibility. ‘The popular idea is that the 
indorsement of a collecting bank—making 
no distinction between whether the bank is 
principal or agent—is a guaranty of genuine- 
ness of the paper, and, that in any event, even 
without indorsement, the responsibility exists. 
But let us look at a recent case in New York 
bearing on the subject, Vational Park Bank 
v. Seaboard Bank, reported in 20 North- 
eastern Reporter, 632, and also in 1 Banking 
L. J., 86. 

The First National Bank, of Wallingford 
in Connecticut, drew on the National Park 
Bank, of New York, a draft for $8, payable 
to the order of Frank Saxton, delivering the 
draft to Saxton. This was on the 7th of 
July, 1885. Saxton travelled over to Penn- 
sylvania, and on the 15th of July presented 
the draft which he had raised to $1,800, to 
the Eldred Bank, of Eldred, Pa., with the 
request that it should collect the same for 
him. ‘The Eldred Bank received the draft 
Jor collection only, giving Saxton a receipt to 
that effect, and at once indorsed the draft for 
collection to the order of the Seaboard Na- 
tional Bank, in New York, the latter receiv- 
img it on July 16th. Onthe 17th, the Sea- 
board presented it through the New York 
Clearing House to the Park bank for pay- 
ment, and received $1,800 therefor, which 
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was credited to the account of the Eldred 
bank. The Eldred bank, as stated in the 
case “waited until July 25, 1885, in order to 
be sure that everything was all right, when 
not having heard anything to the contrary, it 
became satisfied that the draft was genuine 
in all respects, and paid over the proceeds, 
less charges of collection, to Saxton.” 

On August 15th the Park bank discovered 
the discrepancy in amount, requested the 
Seaboard to refund, was refused, as the latter 
had already turned over the money to the 
Eldred bank, who had turned it over to Sax- 
ton, and then brought suit. 


The court held that the Seaboard bank, 
not owning the draft, but holding it merely 
for collection as the agent of another bank, 
“could not be required to repay, provided it 
paid over to its principal before notice of the 
mistake,” and this having been done, the Park 
bank could not recover. 

Whether the Park bank could recover from 
the Eldred bank would depend, probably, 
upon whether the paper contained notice 
that the latter was in fact a collecting agent 
only, and not the apparent owner. [If it did, 
the only recourse of the paying bank would 
probably be against the swindler himself, 
who was the only principal. But whether 
the draft contained such notice or not, the 
principle of the decision is the same, namely, 
that a bank, acting as agent, who collects 
forged paper, and turns the proceeds over to 
its principal before notice, is not responsible. 

The only indorsement by the Seaboard 
bank in the case stated was by stamping the 
word “ Paid” upon the draft. ‘The learned 
counsel for the Park bank argued : 

1. That this was an indorsement by the 
Seaboard, who thereby guaranteed the genu- 
ineness of the paper ; 

2. Assuming it was not an indorsement, 
the mere collection of the paper, without in- 
dorsement, guaranteed its genuineness. 

The court, in its opinion, does not discuss 
whether the draft was or was not indorsed. 
Its decision ignores the existence of any guar- 
anty, and simply holds that the collecting 
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agent, having turned the money over to its 
principal, cannot be required to repay. If 
the draft is to be regarded as indorsed, then 
this decision constitutes a flat denial of what 
is generally understood by bankers, that an 
indorsement by a collecting bank, where such 
bank appears and is only an agen? in the 
transaction, is a guaranty of genuineness. 
However this may be, the decision at all 
events demolishes the view that the mere re- 
ceipt of money by a collecting agent makes 
it responsible to refund where the paper turns 
out to be forged. If the bank has turned 
over the proceeds to its principal, before no- 
tice, its responsibility ceases. 


A decision of this kind must shatter the 
feeling of fancied security under which 
bankers rest when they pay drafts to other 
banks presenting them for collection. Such 
a feeling has been built up, undoubtedly, by 
the decisions of the courts in many cases 
allowing recovery back of money paid to 
collecting banks on discovery of forgery. But 
in most, if not all these cases, the fact has 
been present that the collecting bank was the 
real, or apparent, principal, and the recovery 
has consequently proceeded under the rule 
that money paid under mistake of fact 
may be recovered, or upon the theory that 
the indorsement guaranteed the genuineness 
of the paper. When, however, a case like 
the Seaboard presents itself where the char- 
acter of the collecting bank stands out plainly 
as agent, then the distinction between the — 
two classes of cases is seen. 


1. ‘The collecting bank is the principal, 
real or apparent ; or 


2. The collecting bank is an agent, pure 
and simple. 


‘The idea that a collecting bank is responsi- 
ble for forged paper, upon its indorsement or 
otherwise, has grown out of cases wherein 
the bank has figured, as in case 1, as prin- 
cipal, and has been—erroneou-ly, we think— 
extended to cover case 2, where it is an 
agent only, so that in the popular mind a 
collecting bank has been responsible in a// 
cases. The distinction between the two is 
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only now commencing to be drawn, when 
cases of the latter class present themselves. 

In furtherance of these views we cannot 
do better than cite the recent case of 
National City Bank v. Westcott, decided by 
the New York Court of Appeals in February 
of the present year, and reported in our 
July 1st issue, 3 Banking L. J., 109, wherein 
the decision of the lower court is reversed. 

A check drawn on the National City Bank 
of Brooklyn had been raised in amount, and 
with the payee’s name changed and forged, 
was indorsed by the New York and Boston 
Despatch Company “ for collection,” and de- 
livered to the defendant, the Westcott Ex- 
press Company, for that purpose. The agent 
of the express company, George W. Dixon, 
indorsed his own name upon the check and 
received the money from the bank. On dis- 
covery of the forgery the bank sued the 
Westcott Express Company to recover back 
the amount paid. ‘The two usual grounds of 
relief under such circumstances were urged, 
viz. : 

1. That money paid under mistake of 
fact may be recovered back. 


2. . That the Westcott Express Company 
was chargeable as indorser of the check. 

Upon the first point the court said (the 
italics are ours) : ° 


“If the Westcott Express Company had 
been, or had assumed to be, the apparent 
owner of the check when it was presented to 
and paid by the plaintiff, the defendant would 
have been liable to reimburse the plaintiff. 
But in the present case the check was in fact 
sent to the defendant company for collection, 
of which the plaintiff was advised by the in- 
dorsement upon it to that effect, made by 
the New York and Boston Despatch Express 
Company. ‘The defendant, therefore, ap- 
parently and in fact represented that company, 
and in the relation of such agency received 
the money from the plaintiff. Montgomery 
Co. Bank v. Albany City Bank, 7 N. Y. 459 
And prior to the time of the discovery of 
the fraudulent character of the check, having 
handed the money over to the company from 
which it was so received for collection, the 
defendant was not liable to the plaintiff as 
for money paid by mistake. ational Park 
Bank v. Seaboard Bank, 114 N. Y., 28.” 
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Here, then, we see clearly the distinction 
above pointed out, and its effect upon the 
liability of the collecting bank? If it was 
the apparent owner or principal, it would 
have been liable to reimburse. But being 
only an agent in the transaction, of which 
the paying bank was advised by the indorse- 
ment, its responsibility ceased upon turning 
the fund over to its principal. 

So much for the question of liability irre- 
spective of any indorsement by the collect- 
ing agent. ‘Taking up the second contention 
that the Westcott Express Company was 
liable as indorser of the check, the court first 
discusses the question whether the indorse- 
ment of Dixon was the indorsement of the 
company, and says : 


“ Nothing appears in any manner upon the 
paper characterizing the indorsement of 
Dixon as made in a representative capacity, 
or his purpose to so make it, and it would 
be unduly extending the rule to charge an- 
other party, in such case, as indorser of com- 
mercial paper.” 


Following this conclusion that the indorse- 
ment of Dixon was not the indorsement of 
the company, the court says: 


“This view has relation only to the situa- 
tion produced by the act of making such an 
indorsement, and without any reference to 
the effect of an adoption of the act by the 
principal as against the latter. ‘The indorse- 
ment by the New York and Boston Despatch 
Express Company appearing by its terms to 
have been made for the purpose of the col- 
lection of the check, the defendant assumed 
the relation of agency in receiving it, and 
obtaining the money, and transmitting it to 
such indorser. ‘The restrictive indorsement 
denied to the defendant the apparent title, 
and rendered the check non-negotiable, of 
which the plaintiff was advised by the restric- 
tion appearing by the terms of the indorse- 
ment. ‘he defendant company took no title 
to it, and could transter none. ‘The right of 
the defendant as the correspondent or agent of 
the other company, was to present the check 
to the plaintiff, and receive the money. This 
was the import of the indorsement of that 
company. Sigourney v. Lloyd,8 Barn. & C., 
622; Hook v. Pratt, 78 N. Y., 371; White 
v. National Bank, 102 U.S., 658. There 
was, therefore, no implied authority in Dixon, 
as the agent of the defendant company, to 
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represent it in the transaction beyond what 
was requisite to the performance of the 
agency assumed by it, or was legitimately 
within its purpose. TZhis imposed upon the 
defendant neither the duty to indorse the 
check, nor to guaranty its genuineness. Nor 
does it appear that Dixon, as such agent, had 
any special authority to do either, or any au- 
thority in that respect other than such as 
arose from his relation of agency. A differ- 
ent case would have been presented if the 
defendant company, through its agent, had 
received the money 7” its own right, or ap- 
parently so, from the plaintiff. Then, with 
or without indorsement, the defendant may 
have been treated as warranting the genuine- 
ness of the check, and as liable to the latter 
for the amount. White v. Continental Nat. 
Bank, 64 N. Y., 316, 320; Bank v. Loomis, 
85 N. Y., 207, 211. ‘The cases cited by the 
plaintiff's counsel, and upon which he relies 
to support in this respeet the recovery, were 
those in which the implication was permitted 
that the party presenting paper and receiving 
payment was the /aw/ul holder having title. 
The doctrine of guaranty and liability zn such 
case is firmly settled, but for the reasons be- 
fore suggested it is not applicable to the 
present case.” 


This language has relation to the very 
point on which we want light, namely, the 
effect of the indorsement by a collecting 
agent, as a guaranty on its part of the genu- 
ineness of the paper it handles. The court 
states in plain language that a collecting 
agent receiving a draft indorsed “ for collec- 
tion” takes no title and can transfer none ; 
the acceptance of the agency for collection 
imposes upon the agent “neither the duty to 
indorse the check nor to guaranty its genu- 
ineness ;” and that the doctrine of guaranty 
and liability while firmly settled where the 
bank receiving the payment is the apparent 
owner, has no application where it receives it 
as agent. It is certainly to be inferred from 
this language that the indorsement of a col- 
lecting bank, when it acts as agent merely, 
and is known to be such, will not constitute 
a guaranty of genuineness. 
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Analogy certainly points to the same cop- 
clusion. If a merchant sends his clerk to a 
bank to collect forged paper, supposed all 
around to be genuine, and the bank asks the 
clerk to receipt for the amount, either on a 
separate paper or by indorsing his name upon 
the instrument, it would hardly be contended 
that the clerk would become personally liable 
to the bank. He is simply the agent of the 
merchant. Wherein does the case of the col- 
lecting agent differ from the merchant's 
clerk ? 

But the subject is a new one, and enough 
has been said to illustrate the point we are 
aiming at, which is to show the danger in 
blindly relying upon the idea that a collect- 
ing bank is responsible to the paying bank for 
all the forged paper it handles. From the 
two New York cases cited we see it is not li- 
able in all cases, but that it depends upon 
whether the bank is apparent owner or is 
agent only. If the former, its collection of 
the money, with or without indorsement, will 
in general create a liability to refund. If the 
latter, it certainly is not responsible without 
indorsement, and in all probability its indorse- 
ment will create no liability, but will be given 
the effect of a receipt for money only. It is 
more than doubtful whether the doctrine that 
an indorser, by his indorsement, guarantees 
the genuineness of the paper indorsed was 
ever intended to apply to make an agent re- 
sponsible for indorsing and collecting his 
principal’s paper. 

The law on this subject is still in the bud, 
and is yet to be developed by the courts and 
blossom out into a complete flower. But 
while it remains in a state of uncertainty the 
best and safest course for bankers is to pro 
ceed on the supposition that the liability for 
the genuineness of paper presented by agents 
rests with their principals alone, and where 
there is any question as to the responsibility 
of the latter, exact some guaranty from the 
collecting agent before payment. 
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THE EUROPEAN CROSSED CHECK SYSTEM. 


(CONTRIBUTED. ] 


The pages of late numbers of the JouRNAL, 
notably that for July, have been much taken 
up with decisions of the courts and discus- 
sions concerning the much vexed question of 
the respective liabilities of banker and de- 
positor in cases where checks and drafts have 
been paid by the former over forged indorse- 
ments. 

The recent decisions upon the question 
must, naturally, cause great uneasiness in 
banking circles, and cause the minds of those 
whose capital is thus invested, to turn with 
some anxiety to the solution of the problem 
presented by the present relative positions of 
banker and depositor. 

Whilst, doubtless, remedial legislation is 
the legitimate and most permanent mode of 
dealing with the question, still a period of 
time, until general satisfactory legislation can 
be had upon the point, remains to be tided 
over, and in this connection we would sug- 
gest the adoption by bank and depositor of 
the European system of dealing in crossed 
checks and drafts. 

The system is a simple and effective 
method of preventing the collection of drafts 
and checks over forged indorsements, and 
consists in drawing across the face of the in- 
strument, about midway of its length, two 


diagonal lines with the characters “ & Co.” 
or “ & Company,” inclosed. ; 

The effect of thus treating a draft or check 
is that the instrument must be deposited in 
bank to the credit of the payee, and no funds 
can be obtained upon the instrument itself, 
but the payee must draw his personal check 
against the credit obtained by its deposit. 

So much satisfaction has resulted from the 
adoption of this method that in Ireland it has 
come into pretty general use, and in England 
it is not seldom met with. 

The impediment thrown in the way of col- 


‘lection of such instruments by unauthorized 


parties is seen at a glance, for a check thus 
treated carries everywhere with it notice of 
its proper ownership, and once in general use 
would be held to charge parties with such notice. 
As the marking is done after the check or 
draft is completed, the system throws the fur- 
ther impediment in the way of forgery, either 
by raising the check or altering the name of 
the payee, the ‘characters used in the crossing 
and those in the body of the instrument con- 
flicting to such an extent as to render a suc- 
cessful alteration in part much more difficult. 
Day & Downey. 
Law office, rooms 28, Knox Building, 
Topeka, Kay., July 15, 1890. 


THE NEW SILVER BILL. 


[Washington Dispatch, July 25, to The Evening Post.) 


WASHINGTON, July 25.—The new Silver 
Law will go into effect on the 13th of August, 
and Mint-Director Leech is busily engaged 
in framing the regulations for putting it in 
operation. 

“Ts it the policy of the Treasury, under its 


present administration,” your correspondent 
asked him this morning, “ to take advantage 
of the broad discretion vested in the Secre- 
tary, and against which many of the silver 
party in Congress declaimed so loudly ?” 

“It is not. The law will be carried out in 
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letter and spirit, just as Congress intended it 
should be. We shall buy 4,500,000 ounces 
every month, without reservation, and we 
shall pay full market price for it, whatever 
that may be, provided only that it falls within 
the limit set by the terms of the law.” 

“ There is some question as to the effect of 
the new law upon the volume of currency— 
whether it will be an inflation or not.” 

“Congress certainly intended to expand the 
volume of money in circulation, and it seems 
to me that that end is accomplished by the 
new Silver Law. As we interpret that act here 
in the ‘Treasury, the currency in circulation— 
or perhaps I had better say the money in 
circulation, for the Treasury notes will not 
be mere promises to pay, but full legal tender 
money—will be increased by the entire amount 
of the Government’s outlay in its purchases 
every month. Those who hold a contrary 
view proceed upon the assumption that we 
shall use money now in the Treasury to pur- 
chase this silver. ‘That is a mistake. Under 
the act of 1878 we purchased silver bullion 
with the money in the ‘Treasury, and immedi- 
ately replaced it with the silver dollars coined 
from the silver so purchased ; but although, 
under the new act, we could, if the law so pro- 
vided, purchase silver bullion with the surplus 
money in the Treasury, we should thereby re- 
duce the amount of money which could be put 
into circulation by the purchase of bonds for 
the sinking fund and the retirement of the 
public debt. As it is, we shall add to the 
currency of the country by the whole amount 
of the purchases required by this act anew form 
of full legal tender money, leaving the money 
now in the Treasury for the purpose already 
mentioned. By way of illustration, the situ- 
ation is the same as if the Government were 
committed to the purchase of, say, one ship 
every month, of the value of $4,500,000 or 
$5,000,000. ‘The currency paid for each of 
those ships, if not drawn from the stock on 
hand, but issued directly and expressly for 
these payments, would go into circulation, 
and increase the volume of currency afloat by 
just that amount.” 

«Is there any apprehension of a failure of 


, would answer all purposes. 
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the law when it comes to the redemption of 
these silver notes in gold coin ?” 

“ We do not anticipate any stress on that 
account. ‘The notes issued will have a basis 
satisfactory, probably, to the massof the peo- 
ple, and I doubt whether there will be any de- 
mand worth mentioning for redemption in 
gold. I may say this, however, that the Sec- 
retary will meet every demand for gold as 
long ashe has a dollar’s worth left that he can 
use for that purpose. If the supply runs dry, 
he will resort to means provided by law to re- 
plenish his stock, or appeal to Congress for 
further legislation.” 

“Will not the law of 1875, known as the | 
Sherman Resumption Act, give him all the 
power he needs in such an emergency ?” 

“That is a very widespread impression. It 
has been held by Senator Sherman and other 
distinguished financiers that the act of 1875 
If you will ex- 
amine the act critically, however, you will see 
that there are some nice questions which 
might arise, and which would require a judi- 
cial decision, or at all events the opinion 
of some very high legal authority, to justify 
a man of the cautious temperament and 
careful methods of Secretary Windom in act- 
ing under it.” 

“Do you consider the new law a good 
one ?” 

“Except that it calls for the purchase of a 
quantity of silver in excess of the stock in 
our market, monthly, for monetary purposes, 
I consider it a very good Jaw--—certainly much 
safer than some which have been suggested. 
At any rate, it is the law of the land. Con- 
gress made it, and we are here to carry it out. 
We shall execute it without reference to wheth- 
er we consider it an ideal law or not, and to 
the very best of our ability. ‘Thus its merits 
will be fairly tested. No advantage will be 
taken of any technical weakness it may seem 
to contain for the purpose of deteating its op- 
eration ; of that you may be sure. I am even 
now making arrangements to increase the fre- 
quency of purchasing days, so as to prevent 
the loading up of the market and afford greater 
convenience to the sellers.” 


‘ 








LETTER OF CREDIT—CONSTRUC- 
TION. 


Supreme Court of Iowa, May, 13, 1890. 





Honces v. Iowa Bars STEEL WIRE Co. 


Defendant, who had indorsed notes, executed to it by one 
P., to other persons, by whom they were deposited with 
plaintiff for collection, gave P.a letter of credit, dated 
July 14th, which referring to a letter received from P., re- 
cited: ‘* We do not know what notes you refer to, as we 
do not find any due just at present. We find one due July 
6, but, as we have received no notice of non-payment, we 
presume it has been paid. We will assist you in taking 
care of any paper due us, and indorse a bank-note for 
you to sign, and you may draw on us for the amount of 


the note.” 
Heid, that the letter did not authorize P. to draw on de- 
fendant for the note of July 6th. 


Appeal from district court, Marshall 
county ; JoHNn L. STEvENs, Judge. 

Action to recover upon a letter of credit 
signed by defendant, upon which plaintiff 
discounted a bill of exchange drawn on de- 
fendant, pursuant to the letter of credit. 
The cause was tried to the court without 
jury, and judgment was rendered for de- 
fendant. Plaintiff appeals. 

John V. Coon and J. H. Bradley, for ap- 
pellant. Binford & Snelling, for appellee. 


Beck, J. 1. The following facts are es- 
tablished by the evidence: The defendant, 
in response to a letter written to it, sent 
a letter dated July 14, 1885, to one Patter- 
son, which is in this language : 

_ “Dear Str: Your favor of the 13th inst. 
is at hand. We do not know what notes you 
refer to, as we do not find any due just at 
present. We find one due July 6th, that we 
discounted in the East, but, as we received 
no notice of non-payment, we presume it has 
been paid. We will, of course, assist you 


in taking care of any of the paper due us, 
and inclose a bank note for you to sign, 
and you may draw on us for the amount of 
the note, less 8 per cent. for the time the 
note runs. 


Do not make the note to exceed 
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. it authorize Patterson to draw it. 





five months’ time. ‘Trusting this will prove 
satisfactory to you, we remain, yours truly, 
Iowa Bars STEEL Wire Co. By R. E. 
Sears, President.” 

The letter written to Patterson is not in 
evidence, nor are its contents shown, further 
than may be inferred from the letter of 
credit. Plaintiff was a banker, and held two 
notes for collection, executed by Patterson to 
defendant, and by it indorsed to other 
holders, who had sent them for collection to 
plaintiff. ‘The notes were in the aggregate 
for the sum of $756.96. One of them was 
for $377.96, and became due July 6, 1885, 
and is the note referred to in the letter of 
credit. Patterson presented plaintiff the 
letter of credit, and a draft on defendant, for 
the aggregate of the two notes, which plaintiff 
accepted in payment of the notes. Defend- 
ant refused to accept and pay the draft. . 

2. ‘The defendant insists that it was bound 
by the letter of credit to accept paper only 
for notes upon which it was liable, and that 
it is not liable on the notes paid by plaintiff 
by the draft, having indorsed the notes, and 
not having been made liable as an indorsee 
by due notice. We need not determine this 
defense pleaded by defendant. In our 
opinion, the decision of this case turns on 
another defense. 

3. The defendant alleges in its anwer that 
it never agfeed to accept the draft, nor did 
We think 
the evidence supports this defense. The 
letter of credit binds defendant “to take 
care of any paper due us.” ‘This expression 
means that defendant will provide for paper 
which is unpaid, or, as it interprets the ex- 
pression, paper upon which it is liable. We 
need not determine which is the true con- 
struction of the expression. It surely means 
that the paper which has been paid is not 
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covered by the language of the letter of 
credit. It seems to us that this language 
plainly excludes the note of July 6th. It 
states that defendant presumes that it is paid ; 
that it is past due, was discounted, and no 
notice of non-payment had been received. 
Surely, a business man would be authorized 
to presume that the note was paid, and that 
he, as indorser, was discharged therefrom. 
Patterson and plaintiff must have understood 
that this note of July 6th was excluded from 
the contemplation of the letter of credit. It 
speaks this language: “ Paper due us we will 
protect, but the note of July 6th we presume 
is paid, for we have transferred it by indorse- 
ment, and it is past due, and we have heard 
nothing from it. We will accept no draft on 
account of this note.” We are clear in the 
opinion that Patterson had no authority to draw 
on defendant for the note of July 6th. We need 
not inquire as to the other note. The draft 
was unauthorized, for it was drawn for a 
purpose not contemplated by the letter of 
credit. We need not consider questions dis- 
cussed by counsel which relate to rulings ad- 
mitting evidence. Had the evidence been 
excluded, in the view we take of the case, 


the judgment could not have been different. 
Affirmed. 


ACCOMMODATION NOTE—COLLAT- 
ERAL SECURITY—WAIVER .OF 
LIEN. 


Supreme Court of Iowa, June 5, 1890. 


VaLLey Nat. BANK v. JACKAway ef ai. 


An accommodation note, before maturity, was deposited by 
the payee as collateral for his note to plaintiff, under an 
agreement that, if the principal note was not paid at ma- 
turity, the collateral note might be sold, and applied there- 
on, The principal note, after maturity, was reduced to a 
judgment providing for the sale of the collateral note on 
special execution. By mistake of the clerk a general in- 
stead of a special execution was issued. The note, then 
past due was sold, and purchased by plaintiff. 

Heid, That since the sale under a general instead of a special 
execution was by mistake of the clerk, there was not such 
voluntary waiver of plaintiff's claim to the note as a 
pledge as would divest his lien by virtue thereof, and make 
the note subject to equities existing in favor of the makers 
against the payee. 


LAW JOURNAL. 


Appeal from district court, Polk county ; 
Marcus KavanaGH, JrR., Judge. 


Action on a promissory note. Judgment 
for defendants, and the plaintiff appealed. 


J. K. Macomber and Mitchell & Dudley, 
for appellant. Bousguet & Larle, for ap- 
pellees. 


GRANGER, J. The Johnson Directory 
Company made to the plaintiff's cashier, on 
the 23d of June, 1887, its note for $375, 
and as collateral thereto deposited with the 
payee the note in suit, for $500 under a writ- 
ten agreement that the collateral note might, . 
if the principal note was not paid at matu- 
turity, be sold at public or private sale, at the 
option of the holder, and the proceeds ap- 
plied to the expenses of sale, and the pay- 
ment of the principal note. ‘The principal 
note was after maturity put in judgment, and 
the judgment provided for the sale of the 
collateral note on special execution. By 
mistake, a general execution issued in lieu of 
a special one, and the note was sold thereon, 
and bid in by the plaintiff; and it brings this 
suit to recover of the makers. 

The defense urged is that they made the 
note to the Johnson Directory Company as 
accommodation paper, and received no con- 
sideration whatever therefor, and that plain- 
tiff’s title thereto is derived from the execu- 
tion sale only, and that thereby it took only 
the rights of the Johnson Directory Company 
therein. It is true that the note was received 
by the plaintiff as security before maturity, 
but that the sale on execution was after ma- 
turity. ‘The facts as to how the note was re- 
ceived by plaintiff, the placing of the princi- 
pal note in judgment, and the sale of the col- 
lateral note on general execution, instead of 
a special one, by mistake, are pleaded in a 
reply to the defendants’ answer. ‘The partic- 
ular point urged by defendants is that the 
election by plaintiff to sell the note on general 
execution, operated to defeat its rights asa 
bona fide holder before maturity, and that, 
after the sale on execution, it could enforce 
no more against the makers than the Johnson 
Directory Company could, as to whom, of 
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course, the plea of accommodation makers 
and no consideration would be good. The 
facts in the case are not disputed, and the 
questions argued are of a legal import. It is 
plainly stated in argument by appellees that 
they do not question the plaintiff's title or 
ownership of the note. Their only conten- 
tion is as to the conditions of such owner- 
ship; that is, does it take the note charged 
with the equities between the makers and the 
payees, or does it hold it freed therefrom, 
and protected by the lien it derived from ac- 
cepting it before maturity as collateral to its 
note against the Johnson Directory Com- 
pany? Appellees’ contention is that it is the 
former—that is, that it takes the note charged 
with the equities; and for the reason that by 
surrendering the note to be sold on general 
execution, instead of appropriating it under 
the terms of the pledge, or by a sale on 
special execution, as directed in the judg- 
ment, it waived its lien, and holds it only as 
it would if it had purchased it of the John- 
son Directory Company after maturity. It is 
said by appellee that “a person cannot claim 
property under two inconsistent rights at the 
same time. He may select either, but he 
cannot avail himself of both.” The state- 
ment, as 2 general proposition, has support 
on authority. As giving the statement direct 
application to the case in hand, appellees 
say: “A pledgee waives his lien by attaching 
or levying on the pledge,” and cite several 
authorities, among which is Jones, Pledges, 
§ 599. But the section goes no further than 
to state the rule as a general one; and there 
is much reason to believe that the statement 
of the rule is designed for cases in which a 
party intentionally adopts other methods or 
means for security than those prescribed or 
available for the inforcement of his lien. In 
this case the plaintiff, holding the note as a 
pledge, had a judgment and an order of the 
court for the sale of the pledge on special 
execution. It ordered a special execution to 
issue, and believing the sheriff held an execu- 
tion as ordered, placed the note in his hands 
for sale thereunder, and with such a belief 
purchased the note at the sale. It is after- 
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wards discovered that, bya mistake of the 
clerk, the sheriff had proceeded under a gen- 
eral execution. The effect of the deviation 
from the course intended is far more shadowy 
than substantial. 

There is merit in the rule that, if a lien- 
holder disregards his rights thereunder, and 
intentionally seeks to create a lien on the 
same property by other means, and to 
hold the property thereunder, he shall be 
held as having waived his prior lien, for 
the two are inconsistent, and authorities 
are numerous in support of such a view, 
and those cited by appellees are of that 
character. But there is no merit in a rule 
that a mere mistake as to the character of 
the execution under which a sale is made, 
as that it was general instead of special, 
will divest the pledgee of the benefits of 
his security as such. No authority or rea- 
son is given us to sustain such a holding. 
We quote the following from appellees’ 
brief, as it evidences the character of the 
authorities cited in support of their posi- 
tion: “The moment the pledgee volun- 
tarily parts with his possession, or claims 
the right to detain the goods upon a dif- 
ferent ground, the lien is lost.” Concede 
the rule, and it does not aid appellees in 
this case ; for plaintiff has never voluntarily 
parted with its possession, or claimed to de 
tain the note upon other grounds than by 
virtue of the pledge and judgment. The 
placing of the note in the hands of the 
sheriff for sale was not a voluntary parting 
with the possession, as «ontemplated by any 
authority cited, but a step intended to effec- 
tuate its lien; and the possession of the 
sheriff would seem to be but the possession 
’ or custody of the law for that purpose. If 
not, the sheriff was surely acting for the 
plaintiff in making the sale, and hence its 
agent. ‘This statement is made only on the 
theory that the plaintiff by the sale designed 
to appropriate the pledge, as he lawfully 
might do by its terms, and not to obtain a 
different lien by a general levy of execution ; 
and in this case there can be no question as 
to such intent. Nor does the record justify 
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a conclusion that plaintiff ever claimed the 
note except as a pledge. The mere mistake 
as to the character of the execution would 
not constitute a voluntary parting with pos- 
session, or a claim to detain the note on dif- 
ferent grounds, or by virtue of a different 
right ; and hence the facts do not bring the 
case within the rule as announced by appel- 
lees. Such a voluntary act or claim has no 
foundation in a mere mistake. The authori- 
ties cited by appellees to support that rule 
show in every case, or warrant the belief, 
that the party intended the act charged as 
constituting the waiver. In Jones v. Scott, 
10 Kan., 33, property otherwise exempt from 
execution was pledged as security for a debt, 
and the pledgee had the right, without judg- 
ment on his claim, to sell the property 
pledged, and extinguish the claim; but he 
put it in judgment, took execution, and sold 
the property thereunder. ‘The pledgor in 
that case brought replevin for the books 
pledged, on the ground that the pledgee had 
forfeited his rights to the books as a pledge 
because of his proceeding at law to obtain 
the judgment and sell the property on execu- 
tion ; the property, but for the pledge, being 
exempt from execution. The execution in 
that case is spoken of as an ordinary execu- 
tion upon a judgment at law, and we assume 
that it corresponds to one general execution. 

The holding is that the pledgee had a right 
to reduce his claim to judgment, and espec- 
ially treats of the sale on execution instead 
of by other methods, and holds that, inas- 
much as the judgment did not invalidate the 
lien, there could be no valid objection to the 

issuance of an execution, and the sale of the 

property thereon. In that case there was no 

mistake, but an intentional sale on an ordi- 

nary execution at law. In this case the right 

to obtain the judgment is not questioned. It 

is practically conceded; and we think the 

mere fact that the plaintiff by mistake placed 

the note in the hands of the sheriff for sale 

on a general execution, instead of a special 

one, does not divest the lien by virtue of the 

pledge. ‘The district court held otherwise, 

and hence it erred. There should have been 





a judgment for plaintiff for the amount of the 
note. It is not necessary to consider other 
questions. The judgment of the district court 
is reversed. 


INSOLVENT BANK—DIRECTION ‘TO 
PAY DEBTS—GIVING OF SIGHT 
DRAFT—CREATION OF TRUST. 


Supreme Court of Mississippi, May 12,1890. 





LOUISVILLE BANKING Co. v. PAINE. 


A person directed his bank to pay certain debts, which would 
mature during his absence, and gave a check to cover the 
amount. The bank paid one creditor with a sight draft on 
its own correspondent, and failed before the draft was 
paid. A receiver was appvinted, and plaintiff, holder of 
the draft, filed a bill to have the receiver declared a trus- 
tee of the assets for its benefit. 


Held, That a trust was not created by the mere revocable 
direction of the debtor, to which plaintiff was not a party. 


Appeal from chancery court, Monroe 
county ; B. McFar.anp, Chancellor. 

One Mayer, having on deposit with Gatt- 
man & Co., bankers, of Aberdeen, more than 
$18,000, and being about to start for New 
York, and owing sundry debts which would 
mature during his absence, and desiring to 
provide for their payment, on February 14, 
1888, drew his check on Gattman & Co. for 
amount necessary to make such payments, 
and left this check with Gattman & Co., 
with directions that the amount be applied 
to the payment of these sundry debts when 
due, to which arrangement the bankers, Gatt- 
man & Co., agreed. Among the debts was 
one due to the appellant, the Louisville 
Banking Company, which would mature 
March 13, 1888. The amount of the check 
drawn by Mayer was charged up to him by 
Gattman & Co., and on March 13, 1888, 
Gattman & Co., endeavoring to carry out the 
wishes and directions of Mayer, their cus- 
tomer, drew theix sight draft in favor of the 
Louisville Banking Company on a New York 
bank, and mailed said draft to the Louisville 
Banking Company, with the request that it 
should cancel and return Mayer’s note, which 
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was done. ‘The draft of Gattman & Co. was 
forwarded by the Louisville Banking Com- 
pany to the New York bank for payment, 
which was refused, because Gattman & Co. 
had no funds there; said Gattman & Co. 
having in the meantime failed, and were at- 
tached, and were wholly insolvent. Appellee, 
Paine, was appointed receiver of the assets 
of Gattman & Co., and now has on hand a 
sum sufficient to pay appellant’s claim. 
Hence the Louisville Banking Company filed 
this bill, asserting a trust on said funds in the 
hands of said receiver, and prays that it be 
enforced. The receiver demurred to the bill, 
said demurrer was sustained, and the bill dis- 
missed, from which decree the Louisville 
Banking Company appealed. 

E. H. Bristow and Thos. B. Sykes, for 
appellant. Sykes & Richardson and Geo. C. 
Paine, for appellee. 


CamMPBELL, J. We fully approve the prin- 
ciple applied in Ryan v. Paine, 66 Miss., 


678 ; 6 South. Rep., 320; and stand ready 
to apply it again in a like case, but this is a 
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very different one. Here there was no trust. 
Mayer, the customer of the Gattman & Co. 
bank, directed it to apply a portion of his 
deposit to the payment of specified claims 
thereafter. to mature, and among these was 
that of the appellant. Gattman & Co. as- 
sented to this, and provision for it was made 
by Mayer drawing his check on Gattman & 
Co. for the required sum. The appellant 
was no party to this arrangement, and did 
not know of it when made. It was a mere 
direction by Mayer to Gattman & Co. to 
carry out his wishes with his funds. He had 
the legal right to revoke the arrangement, 
and this is destructive of all idea of a trust 
in favor of appellant. Van Eaton v. Napier, 
63 Miss., 220; Trustees v. Pace, 15 Ga., 
486, and citations; Mayer v. Bank, 51 Ga., 
325, and cases cited; Bolles, Banks, § 44 ; 
1 Morse, Banks, § 398, and numerous cita- 
tions. We have examined all the cases cited 
by counsel for the appellant, and, after much 
consideration of this case, feel no hesitation 
to affirm the decree. 
Affirmed. 


ABSTRACTS. 


U. S. Supreme Court. 


Vircinta Coupon CASES. 


1. Acts Va. March 30, 1871, and March 
28, 1879, providing for the funding of 
the state debt, authorized the issue by the 
state of bonds with coupons attached, and 
payable to bearer, and declared that such 
coupons should be receivable on and after 
maturity for all taxes, debts, dues and de- 
mands due the state. Act of May 12, 1887, 
authorized the state to sue for taxes due 
from taxpayers who had tendered coupons 
in payment of taxes. e/d, that the acts of 
1871 and 1879 constituted a binding contract 
between the state and the holders of coupons 
issued under them that such coupons would 


be received for taxes and debts due the 
state, and the subsequent act of January 26, 
1886, requiring the holders of such coupons, 
in a suit involving their genuineness, to pro- 
duce in court the bonds from which they 
were cut, and prove that they were actually 
cut therefrom, impaired the obligation of the 
contract, in violation of the constitution of 
the United States. 

2. ‘The obligation of such contract was 
also impaired by Act Va. January 21, 1886, 
in so far as it provided that expert evidence 
should not be received as to the genuineness 
of such coupons. 

3- Where judgment has been recovered’ 
by the state of Virginia against a taxpayer 
for taxes and costs, the taxpayer is entitled 
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to pay the whole judgment with such coupons. 
The costs are not a debt due the officers of 
the court, but are due the state, which in turn 
is indebted to the officers for their fees. 

4. Since Acts Va. March 30, 1871, and 
March 28, 1879, intended that coupons issued 
thereunder, and made payable to bearer, 
and receivable for taxes and debts due the 
state, should be circulated from hand to hand, 
the act of March 15, 1884, as amended by 
act of May 23, 1887, requiring a person sell- 
ing such tax-receivable coupons, or tender- 
ing or passing such coupons for another, to 
pay a certain high license, place an undue 
restraint on the negotiability of such coupons, 
and is therefore in violation of the constitu- 
tion of the United States, prohibiting state 
legislation impairing the obligation of a con- 
tract. 

5. Since the acts of Virginia of 1871 and 
1879, under which tax-receivable coupons 
were issued, provided no limitation of time 
in which the coupons, after maturity, might 
be tendered for taxes, 'etc., and since there 
is only a certain time in each year during 
which taxes become due, and the coupons 
may be tendered therefor, Act Va. February 
27, 1886 (Code Va. 1887, § 415), which, in 
effect, prohibits the tender, for taxes or debts 
due the state, of coupons which are more 
than a year past due, is an unreasonable 
limitation, and is unconstitutional, as impair- 
ing the obligation of the contract. 

6. ‘The obligations of the contract made 
by the state of Virginia, by the acts of 1871 
and 1879, to receive, for taxes, debts, dues 
and demands due the state, coupons issued, 
under these acts, are not impaired by Code 
Va. 1887, §§ 399, 536 and 538, requiring 
license fees to be paid in “lawful money of 
the United States,” in so far as such sections 
require such payment for licenses to sell in- 
toxicating liquors, since the state has the 
right, in the case of such licenses, to impose 
any conditions it may deem most for the 
public good. 

7. Const. Va. 1869, ‘art. 8, §§ 7, 8, pro- 
vide that the general assembly shall set apart 
as a permanent and perpetual literary fund, 
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among certain specified funds, “such other 
sums as the general assembly may appro- 
priate,” and further that “the general as- 
sembly shall apply the annual interest on the 
literary fund, the capitation tax provided for 
by this constitution for public free school 
purposes, and an annual tax upon the 
property of the state * * * for the 
equal benefit of all the people of the state.” 
Held, that the legislature had no right, by 
the acts of 1871 and 1879, to contract that 
moneys due the literary fund might be paid 
in coupons; and Act Va. March 15, 1884, 
providing that all taxes dedicated to the 
maintenance of the, public free schools should 
be paid in lawful money of the United 
States,” and should be kept distinct from 
other taxes, is constitutional. 

McGahey v. State of Virginia and other 
cases, U. S. Supreme Court, May 19, 1890. 


Arizona. 
CHECK—REFUSAL TO PAY—HOLDER HAS NO 
RIGHT oF ACTION. 


A bank is not liable to the holder of a 
check drawn upon it by a general depositor 
for its refusal to pay the check, though the 
bank has sufficient funds of the drawer where- 
with to pay it. 

Satterwhite v. Melcezer, Supreme Court of 
Arizona, April 18, 1890. 


Illinois. 
ACCEPTANCE BY TELEGRAPH—CONSTRUCTION 
—LIABILITY. 


1. Where a telegram, “We will honor 
drait of cost of cattle consigned to us,” has 
been treated by both parties as referring to 
several different drafts and shipments, it 
binds the sender to accept all such drafts 
until it is revoked, since the construction 
which the parties put upon their contract will, 
if not inconsistent with its terms, be adopted 
by the courts. 

2. In determining whether or not the 
sender of such telegram agreed to honor only 
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one draft, or all drafts drawn for the cost of 
cattle consigned to him, it is proper for the 
jury to consider the arrangement and the 
character of the business between the sender 
of the telegram and the drawer of the draft. 

3. In an action on such draft by the payee 
against the sender of the telegram, an in- 
struction to the jury that if defendant agreed 
to honor drafts for the cost of cattle con- 
signed to him, and if the draft sued 
on was drawn for the cost of cattle in 
pursuance of said agreement, and if said 
cattle were consigned to defendant, then they 
should find for plaintiff, does not assume that 
the plaintiff is a dena fide holder of the 
draft, or that the cattle were consigned to the 
defendant therefor. 

4. It is no defense to such action that the 
cattle for which the draft was drawn never 
reached the defendant, where it appears that 
the plaintiff did not know of that fact, and 
that the cattle which were substituted for the 
original shipment were sold by the defendant 
for more than the amount of the draft. 

5. Where one who receives and disposes 
of property shipped to him knows that a 
draft for their price has been drawn against 
him by the shipper, a retention by him of the 
proceeds of the property amounts to an ac- 
ceptance of the draft. 

6. In the absence of evidence to the con- 
trary, the holder of a draft is presumed to be 
a bona fide holder for value. 

Hall et al v. First Nat. Bank, Supreme 
Court of Illinois, May 14, 1890. 


Indiana. 


PROMISSORY NOTE—NEGOTIABILITY. 


Under Rev. St. Ind., 1881, § 5501, which ° 


provides that all notes or other instruments 
in writing, signed by any person who prom- 
ises to pay money, shall be negotiable 
by indorsement, the following instrument is 
a negotiable note for the sum of $147.70, 
notwithstanding the amount is in the margin 
only. 

“$147.70. Indianapolis, Ind., Nov. 28, 
1883. Four months after date I promise to 
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pay to the order of the Michigan Mutual 
Life Insurance Company dollars, and 
five per cent. attorney’s fees thereon per an- 
num from date unti] paid, value received, 
without relief from valuation or appraisement 
laws of the state of Indiana. The indorsers 
jointly and severally waive presentment for 
payment, protest and notice of protest, and 
non-payment of this note, and expressly 
agree, jointly and severally, that the holder 
may renew or extend the time of payment 
hereof from time to time, and receive inter- 
est, in advance or otherwise, from either of 
the makers or indorsers for any extension so 
made, without releasing them hereon. Ne- 
gotiable and payable at J. B. Wir- 
TEY. Nov. 28th—31—84. Indiana.” 

Whether such a writing would be negoti- 
able in the absence of the statute is doubtful, 
there being authority both for and against 
the proposition. 

Wittey v. Michigan Mut. Life Ins. Co., 
Supreme Court of Indiana, April 24, 1890. 








Oregon. 





INDORSEMENT BEFORE DELIVERY TO PAYEE— 
CHARACTER OF LIABILITY ASSUMED. 


1. In this state, when a third person in- 
dorses a negotiable note before it is deliv- 
ered to the payee, or indorsed by him, he is 
prima facie liable as a second indorser. 

2. But while, in such case, when a third 
person so indorses a note the liability is pre- 
sumptively that of an indorser, it may be shown 
by parol evidence to be the liability of a joint 
maker, according to the intention of the par- 
ties as disclosed by the facts. 

Deering et al. v. Creighton et al., Supreme 
Court of Oregon, April 14, 1890. 





Pennsylvania. 





Promissory Note—Law GoveERNING IN- 
TEREST. 

A note not made payable at any particular 
place is governed as to interest by the law of 
the state where it was made and delivered. 

Clark v. Searight, Supreme Court of Penn- 
sylvania, May 19, 1890. 
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QUERIES AND REPLIES. 


Guaranty of Indorsement by Coliecting 
Bank. 


Milwaukee, Wis., June 24, 18go. 
Editor Banking Law Journal: 

Deak Sik.—A check on a Milwaukee bank pay- 
able to order of John K. Smith and indorsed J. 
K. Smith and by one of our regular correspon- 
dents comes to us for collection; we endorse by 
clearing house stamp and send through clearings. 
Drawee bank return saying they cannot pay it 
without special guarantee of indorsement of J. K. 
Smith ; we claim that the regular indorsements 
are a guarantee of genuineness of the first indorse- 
ment, and that if it should turn out that indorse- 
ment of J. K. Smith was not that of payee, John 
K. Smith, drawee bank would have recourse on us 
without special guarantee. 

Will you kindly give your opinion on this point, 
and in general as to when a special guarantee is 
We have had several disputes here on 
points of this kind, anda number of banks would 
be glad to have some definite information on the 
subject. INQUIRER. 


necessary. 


Answer.—The subject whether the in- 
dorsement of a collecting bank is a guaranty 
of genuineness is discussed elsewhere 1n this 
number under the title “ Responsibility of 
Collecting Bank Handling Spurious Paper,” 
which article we make a part of this reply. 
As there shown, while the law is not fully de- 
veloped, a distinction is to be recognized be- 
tween the case where a collecting bank is the 
real or apparent principal or owner, and 
where, from the paper or otherwise, its only 
character is shown to be agent for collection. 
In the former case it would in general be lia- 
ble for the genuineness of the paper, and to 
refund the amount should it prove otherwise, 
whether it indorsed it or not. In the latter 
case, being only an agent, so known to the 
paying bank, its indorsement, probably, would 
not be held any guaranty, and it would be 
under no liability, after turning over the pro- 
ceeds to its principal before notice. ‘This 
view is amplified in the article published. In 


the special case stated in the inquiry, there- 
fore, if the indorsements show that the banks 
subsequent to the payee are only collecting 
agents, and they do not appear as principals 
or apparent owners, then not only should the 
drawee bank require a guaranty that the 
payee’s indorsement is correct in a case like 
the present where a discrepancy appears, 
but, in all cases, although the payee’s indorse- 
ment is apparently regular, unless the paying 
bank is willing to run the risk that the in- 
dorsement is correct, should it require such 
guaranty. For example, suppose that a 
swindler found or stole the check, indorsed 
the name of Smith, the payee, upon it, and 
indorsed it for collection to our inquirer’s 
correspondent, who, in turn, indorsed it for 
collection to our Milwaukee inquirer. In this 
event the swindler would be the only frinci- 
pal, and itis more than doubtful if the hand- 
ling of the paper in the capacity of agent, 
so disclosed by the indorsements, would sub- 
ject either bank to hability to refund after 
payment over of the proceeds before notice. 

But if, in the case stated in the inquiry, 
where there isa discrepancy between payee’s 
name and indorsement, any of the subse- 
quent banks figure as apparent principals or 
owners, then their indorsement of the paper 
would constitute a guaranty of genuineness, 
and receipt of the proceeds would create 
a liability to refund, without any special 
guaranty. 


Lost Certificate of Deposit. 
GERMAN BANK OF CARROLL Co.,, 
CaRROLI, Ia., July ro, 1890. 
Editor Banking Law Journal: 

DEAR SIR :—One of our customers claims to 
have lost his certificate of deposit, of which I in- 
close a copy, as follows, changing his name to a 
fictitious one : 

**No. 21,722. ** Bg00. 00. 
**GERMAN BANK OF CARROLL Co., 
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**CARROLL, Ia., May 23, 1889. 
‘Thomas Smith has deposited in this bank 
nine hundred dollars, payable to the order of him- 
self in current funds on the return of this certifi 
cate, properly indorsed, with interest at five per 
cent. per annum if left one year. 
** (Signed) * 
He asked us to issue a duplicate or pay him the 
money, which we refused to do without a sufficient 
bond of indemnity, which he can’t furnish. Are 
we right? If so, how will the party get his money 
back if he can’t give bond ? 
J. P. Hess, Cashier. 


Answer.—The possibilities in the case pre- 
sented are as follows : 

1. The certificate may have been actually 
lost by the payee without indorsement by 
him. 

2. It may have been actually lost bearing 
his indorsement in blank. 

3. It may have been actually lost after in- 
dorsement by him to a particular person. 

4. It may be claimed to have been lost, 
while actually indorsed and transferred to a 
conspirator, or intended so to be. 


Assuming No. 1 to be the fact, the bank 
could safely pay without requiring indemnity. 
Without the depositor’s indorsement no one 
else could recover upon the certificate. 

Assuming No. 3 to he the /ac#, that the 
depositor had indorsed it over to a particular 
person and lost it before delivery to that person, 
no one could make claim thereon without the 
third party’s indorsement. On notice to the 
third party of the circumstances, which would 
prevent As subsequently claiming thereunder 
as a dona fide holder, should it be afterwards 
found and delivered to him, the bank could 
safely pay to’ the depositor, subject only to 
the remote contingency that the certificate 
should be afterwards found, come to the 
hands of the indorsee and be wrongfully ne- 
gotiated by the latter to a dona fide holder, 
for value, before overdue, without notice of 
defects. 

In cases Nos. 2 and 4, the bank would be 
liable to a dona fide purchaser for value, and 
could not safely pay to its depositor without 
indemnity, unless the certificate was overdue 
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when lost or is not a negotiable instrument. 
If overdue or not negotiable, a dona fide pur- 
chaser would take subject to equities, and the 
bank, consequently, could pay its depositor 
without indemnity. In such case the depos- 
itor, of course, could not compel a second 
payment, and the holder would take no 
greater rights. 

As the bank cannot 4now that No. 1 is the 
case, unless it is willing to trust its deposit- 
or’s word, or is satisfied by proof positive 
that when lost the certificate was unindorsed, 
its only safe way is to proceed on the as- 
sumption that the certificate is out in such 
shape that it could be enforced bya dona fide 
holder, if negotiable and not overdue. ‘The 
bank’s right to demand indemnity need not 
be here considered. ‘The important inquiry 
at present is whether there is any necessity 
for indemnity from the standpoint of safety 
of the bank. Assuming, as we have said, 
that the certificate has been indorsed, and, 
may be, in the hands of a dona fide purchaser 
for value, the bank cannot safely pay its de- 
positor without indemnity, unless, as before 
said, 

1. The certificate was overdue when lost. 

2. It is non-negotiable. 


In either of which events a holder would 
take subject to equities. 

Were the certificate payable on a day cer- 
tain there would be, of course, no difficulty 
in determining the question of maturity, but 
here we have the case of an instrument, in 
effect payable on demand, namely, “on the 
return of this certificate properly indorsed,” 
and we are brought to the question whether 
such an instrument, containing a provision 
for the payment of interest “if left one 
year,” was at the time it is stated to have 
been lost, between thirteen and fourteen 
months after its date, to be regarded as over- 
due under the laws of Iowa so that a subse- 
quent purchaser would take it charged with 
equities. 

‘The question of maturity of a certificate 
of deposit so payable is a subject of conflict 
in the different states. It has most frequently 
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arisen with reference to the statute of limita- 
tions—whether the statute runs on such an 
instrument from its date and out-laws it after 
six years, or whatever the period may be, or 
whether it runs only from demand. Upon 
the question when such certificates are to be 
regarded as overdue so as to subject them to 
equities if thereafter transferred, the decis- 
ions are not so plentiful. In a Michigan 
case, where the law is that a certificate of 
deposit is in legal effect a promissory note, 
due at its date, and no demand necessary to 
set the statute of limitations running, the 
lapse of 31 days was held not to raise a pre- 
sumption that it was dishonored paper. 
Birch v. Fisher, 51 Mich., 36; but two and 
a quarter years subjects it to equities. Zripp 
v. Curtenius, 36 Mich., 494. 


In New York, where on the other hand, 
such certificates are not regarded as due until 
demanded, in a recent case where a bank 
issued a certificate of deposit, payable on its 
return properly indorsed, it was held liable 
to a dona fide holder to whom the certificate 
was transferred seven years after issue, not- 
withstanding the bank had in the interim 
made payment to the original holder. The 
certificate was held not dishonored until pre- 
sented. Mat. Bank of Fort Edward v. 
Washington Co. National Bank, 5 Hun., 605. 


There are many other states which, like 
New York, regard such certificates as con- 
tinuing securities, not due until demanded. 
So far as the law of Iowa is concerned, the 
question has not been decided. But it is by 
no means improbable that the New York 
view will be adopted. However this may be, 
it is enough for the purposes of the present 
inquiry that it has not been held the other 
way. In determining the course that the 
bank should take we must proceed on the 
assumption that the certificate will not be re- 
garded by the court as overdue at the present 
time. 

This brings us to the second question-—is 
the instrument negotiadle ? 


A certificate of deposit, ordinarily, is ne- 
gotiable if it contains negotiable words and 
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is payable in money. The instrument set forth 
contains negotiable words, but is it payable in 
money? It specifies that it is payable in 
current funds. In some states certificates of 
deposit payable in “current funds” are not 
regarded as payable in money, and therefore 
not negotiable. In others the contrary is 
held. How is it in Iowa, whose laws govern 
this particular certificate? In Haddock y, 
Woods, 46 Iowa 433, this question was passed 
upon. ‘The certificate in the case provided 
for payment of the amount “in current 
funds.” ‘The court laid down these propo- 
sitions : 

1. “It is the settled doctrine of this court 
that paper payable in current funds is not to 
be regarded, upon its face, as negotiable.” 
Citing, Huse v. Hamblin, 29 Iowa, 501; 
Rindskoff Bros. & Co. v. Barrett, 11 Lowa, 
172. 

2. “It is equally well settled that in any 
action upon such paper it is competent to 
show, by parol evidence, the peculiar mean- 
ing of the term current funds, and that the 
parties to the paper knew that it meant 
money.” Citing, Pilmer v. The Branch 
State Bank, 16 Towa, 321 ; Huse v. Hamblin, 
supra. 


And the fact being proved in the case— 
“that at the time the certificate was issued 
the words therein ‘in current funds’ were 
well understood by custom among bankers, 
business men and people generally in the 
city of Des Moines, at Prairie City, and 
generally throughout the country to mean 
money, and such has been the understanding 
at both places ever since, and was so under- 
stood by the officers of the bank, the de- 
fendant and the plaintiff during all of the 
transactions herein mentioned,” the certificate 
in the case was held payable in money and 
negotiable. 

From this case it will be seen thit from 
its face alone a certificate payable in current 
funds is not negotiable, but if proof is ad- 
duced that “ current funds” is understood to 
mean money, it will be accorded a negotiable 
character. 
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In the later case of Haddock v. Citizens’ 
National Bank, 53 lowa, 542, it is inti- 
mated that if the understanding as to the 
meaning of current funds, was shown to be 
that it .meant “legal tenders and national 
bank notes,” there might be a doubt as to the 
negotiability—national bank notes not being 
alegal tender, and it being doubtful whether 
anything, not a lega] tender, is money in such 
sense that a bill of exchange or promissory 
note payable in such thing is negotiable. 

This brief summary of the Iowa law upon 
the question of the negotiability of a certifi- 
cate, as affected by the provision for pay- 
ment in current funds shows that, under the 
law, viewed by itself, the certificate is not 
negotiable, but coupled with a provable un- 
derstanding that the term current funds 
means money, the certificate will be held 
negotiable ; and, further, if the understand- 
ing as to its payment includes in the medium 
thereof, national bank notes, as well as legal 
tenders, the later case expresses a doubt as 
to whether the bank notes are money in the 


sense that an instrment payable in money is 
negotiable, and consequently a doubt as to 
the negotiability of an instrument intended to 
be so payable. 

From the foregoing, it is clear, we cannot 
affirm with certainty the instrument is not 
negotiable by reason of being payable in cur- 


rent funds. . ‘The chances are that it is ne- 
gotiable. Furthermore, without discussing 
it, we do not consider the provision—“ with 
interest at five per cent. per annum, if left 
one year”—deprives the instrument of the es- 
sential of certainty in the amount to be paid, 
which is one of the requisites of negotiability. 
As a consequence, from the standpoint of 
safety of the bank, the certificate must be as- 
sumed negotiable. 

Having reached the conclusion that the 
instrument is not to be regarded as overdue 
or non-negotiable, the conclusion follows that 
it is not safe for the bank to pay it without 
requiring indemnity, unless it can be assured 
that when lost, it was unindorsed, so that it 
could not be enforced by any dona fide holder 
into whose hands it may fall. 
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But let us suppose that the depositor brings 
suit against the bank without tendering in- 
demnity, claiming that when lost, the certifi- 
cate was unindorsed, the bank having refused 
to pay because it could not be satisfied of 
this. In this suit, should the fact of non-in- 
dorsement be proved, would the bank be held 
to have been justified in its refusal to pay 
without indemnity ? 

This interesting question has been consid- 
ered by the Supreme Court of Ohio in a re- 
cent case, Citizens’ National Bank v. Brown, 
11 N. E. Rep., 799, March, 1887. 

The bank issued to Brown a negotiable 
certificate payable on return, which Brown 
subsequently lost, as he claimed, before he 
had indorsed it. The bank refused to deliver 
to him the amount of his deposit unless he 
would execute to it a bond of indemnity 
against possible loss from any subsequent 
claim of any finder or holder of the lost cer- 
tificate. Brown refused and brought suit, 
wherein the fact of loss before indorsement 
was established. 

The court held that as the instrument was 
lost defore indorsement, the finder could ac- 
quire no title, and no indemnity was there- 
fore necessary as a pre-requisite to recovery. 
Two judges dissented, asserting that the con- 
dition of payment, return of the certificate, 
had not been complied with by the holder; 
that this disclosed a state of facts precluding 
a recovery at law, and there being no equiva- 
lent to the return of the certificate offered, 
i. e., no tender of indemnity, the plaintiff 
failed to make a case in equity. 

The strong reason why in‘lemnity should 
be required, even in such a case, and why 
the two judges dissenting had good grounds 
therefor, is obvious. Suppose the depositor 
is a fraud. How is the bank to know that 
the certificate is not still in his possession, 
ready, after payment of the duplicate, to be 
negotiated? Or that the certificate has not 
actually been indorsed, and is held by some 
bona fide holder? And even if the depositor 
produces proof sufficient to justify a finding 
that the certificate has been lost unindorsed, 
may it not turn out that this proof was false, 
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and that in fact the certificate has been in- 
dorsed and is held by a dona fide holder? 
If so, the latter could recover. He was not 
a party to the suit, and the finding of the fact 
of non-indorsement will not affect his rights. 

The view that the finding of non-indorse- 
ment is not sufficient to justify recovery with- 
out indemnity is well expressed in the dis- 
senting opinion of Spear, J., in these words : 


“Nor can the case of the defendant in 
error (Brown) be maintained upon the claim 
and finding that the certificate was unindorsed 
at the time of the alleged loss. ‘The record 
in this case binds none but the parties to it. 
It is possible, we need not say probable, that 
the certificate may have been indorsed for 
value by the payee before loss. If so the 
holder could recover, and payment to Brown 
would not furnish a shadow of a defense. 
But even if not indorsed by his genuine sig- 
nature heretofore, it is possible to be put on 
hereafter, and even upon a forged indorse- 
ment, the bank could be put to the trouble 
and expense of defending an action, with the 
possibility and risk of an erroneous finding 
of the fact against it.” 


The proof in the case cited, on which the 
finding of loss without indorsement was 
based, was nothing more than any dishonest 
person could easily give. In short, it was 
simply that plaintiff had the certificate in his 
pocketbook, had a good time with some 
friends, became intoxicated, and, after leav- 
ing his friends, rode home in a street car, in 
which he fell asleep, and next morning at 
home discovered the loss of his pocketbook 
containing the paper. 


He testified that it was unindorsed. His 
uncle, who was one of the party, was shown 
the certificate while they were at one of the 
saloons. He took it in his hands and handed 
it right back. He did not look to see 
whether it was indorsed or not, but saw no 
indorsement. ‘The comments of Spear, J., 
upon this testimony and the resulting judg- 
ment, are well worth giving, to show the in- 
justice in sich a rule, as announced by the 
majority of the court. He said: 


“ The plaintiff was positive that he did not 
indorse the certificate, but what he did, or 
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where he was, after parting with the uncle, is 
unexplained, except as before stated, and his 
admitted condition would seem to make his 
assertion as to any definite recollection of 
what was done with the certificate doubtful, 
if not entirely untrustworthy. Of course the 
bank could adduce no testimony to contra- 
dict this, and upon it the finding was had 
that the certificate had beep lost, and that it 
was not indorsed at the time ; and upon such 
finding, based upon such testimony, uncondi- 
tional judgment is rendered. Not only is the 
bank not to have any indemnity, but it is to 
pay interest from the date Brown asked for 
the money, and all costs. ‘The poor privi- 
lege of holding Brown’s own bond of indem- 
nity, even, is denied; so that in case it shall 
turn out that some person in the future may 
present this certificate with the payee’s gen- 
uine indorsement upon it, and compel the 
bank to pay him, there would be no proba- 
bility of recourse on Brown, for the present 
judgment settles that, as between the parties, 
the certificate was lost and was not then in- 
dorsed. A person holding this certificate 
rightfully has the right to hold it indefinitely, 
subject possibly to the duty of presentation 
within a reasonable time. What the limit is, 
if that rule applies, is a matter almost wholly 
of conjecture, and all risks as to whether a 
plea of unreasonable delay in presentation 
would be held a bar, are on the bank.” 


Concluding, SPEAR, J., says: 


“In conclus‘on I must express regret that , 
the court did not embrace the present oppor- 
tunity to adopt a just and equitable rule as 
applicable to this class of cases. A rule of 
law which, in a case like the one at bar, re- 
lieves a party guilty of culpable negligence 
of all risk of the paper reappearing and 
serving as the basis of a claim against the 
maker in such form as to require him to de- 
fend the action and possibly repay the amount, 
and results in a record which screens such 
negligent party from liability in case such re- 
payment is inforced, and places all that risk 
upon a party totally innocent of fault, and 
who not only has not agreed to assume it, 
but has distinctly and in terms bargained 
against it, is, I submit, urjust and inequitable.” 


‘These copious draughts from the dissenting 
opinion in the Ohio case we deem pertinent, 
as especially applicable to the question we 
are considering, and as enabling us to empha- 
size the injustice of a rule of law which de- 
nies indemnity to a bank before paying a ne- 
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gotiable and not overdue certificate of deposit, 
claimed to have been unindorsed when lost, 
but as to which no satisfactory evidence can 
be produced. Without going further into the 
subject enough has been said to enable us to 
draw proper conclusions as to the course of 
the bank in the present case. 

If your depositor is an honest man, and 
you are satisfied from what he says that the 
certificate has been lost before indorsement, 
and are willing to trust his statement, pay 
him the money, without indemnity. You 
cannot be required to pay the certificate to 
anybody else. ‘True, as Spear J. says, you 
might be subjected to a suit by a holder 
under a forged indorsement, but unless he 
could prove the indorsement genuine—and 
we do not see how he could—he could not 
recover; and as far as being subjected to 
suit is concerned, anybody can be put to the 
annoyance of suit on a trumped up cause of 
action. 

But, if you are not satisfied that the cer- 
tificate was unindorsed when lost, or that it 
was in fact lost, as you cannot regard it 
either as overdue or non-negotiable, the in- 
strument may be out, and enforceable by a 
bona fide holder for value, without notice. 
Therefore, do not pay without indemnity. 
Even if your depositor brings suit and proves 
that the certificate was unindorsed when lost 
it is by no means certain that the Supreme 
Court of Iowa will follow the majority of the 
Supreme Court of Ohio, and compel you to 
pay without indemnity. It is just as likely 
they will adopt the view of Spear J. in the 
dissenting opinion. But even if they should 
follow the Ohio decision it is far better for 
your interest, being unsatisfied as to the non- 
indorsement of the certificate, to refuse to 
pay until compelled, for you may never be so 
compelled, without being granted indemnity. 
The only additional burden imposed upon 
you by withholding payment, should the con- 
tingency of a no indemnity decision occur, 
would be costs of suit, and possibly the dif- 
ference between legal interest and five per 
cent. from demand. 

This disposes of the question from the 
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standpoint of safety of the bank. The con- 
cluding portion of the inquiry is in the in- 
terest of the depositor, and asks how he is to 
get his money if he can’t give bond ? 


Unless the bank trusts his statement that 
the certificate was lost before indorsement, 
or unless it is judicially established that the 
certificate when lost was overdue or is non- 
negotiable, or unless he sues and can es- 
tablish the fact of loss before indorsement, 
and the Iowa court thereupon follows the 
Ohio court, which, as we have said, is by no 
means certain, the depositor cannot get his 
money without giving bond. 


Upon the question of justice, as between 
bank and depositor, it is clear the bank 
should hold the money until indemnified. 
It is entirely free from fault. ‘The depositor, 
on the other hand, is chargeable with the 
fault, or misfortune, of losing the certificate. 
The bank should not be exposed to risk of 
loss by the depositor’s mishap. Consequently 
the requirement of indemnity is reasonable 
and just. 


When Is a Certificate of Deposit Over- 
due? 


Detroit, Mich., July 22, 18go. 
Editor Banking Law Journal: 


DEAR Sir :—Can a negotiable certificate of de- 
posit, payable on return, be safely taken by a 
banker two years after date of issue, or will the 
fact that it is two years old raise the presumption 
that it is overdue, and consequently subject to 
equities ? CASHIER, 


Answer.—There is a conflict of authority 

in the different states as to the nature of a 
certificate of deposit, payable on return, 

‘ properly indorsed. Some of the states hold 
that it is in effect a promissory note, payable 
on demand, due as soon as issued, and that 
the statute of limitations runs thereon from 


date. In other states the view is taken—the 
better one, in our opinion—that such a cer- 
tificate is a continuing security, not due until 
demanded, the statute not running until that 
time. 

In which of these two lights a certificate is 
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regarded is important to be known in deter- 
mining the question, such as presented, of 
when such a certificate is to be regarded as 
overdue and dishonored paper, so that a sub- 
sequent purchaser would take subject to 
equities. If the certificate is to be regarded 
as a continuing security, not due until de- 
manded, it is clear that before demand is 
made, although this may be years after the 
date of issue, the certificate is not overdue or 
dishonored. On the other hand, if the cer- 
tificate is to be regarded as in effect a prom- 
issory note, payable on demand, and due im- 
mediately, then the rule applicable to the 
acquisition of such demand paper must 
apply, namely, that it will be presumed to be 
dishonered after a reasonable time from date. 
In the last preceding reply, considering an 
inquiry from Iowa, the question when such a 
certificate is to be regarded as overdue is 
considered in connection with other ques- 
tions, and we venture to recommend the 
reading of that reply, as affording much in- 
formation, which will be found instructive, 
upon the general subject. We there cited a 
case from New York, in which state certifi- 
cates are held continuing securities, wherein 
such an instrument was not considered dis- 
honored or subject to equities although taken 
seven years after date of issue. In Iowa the 
question has never been decided, but turning 
to the decisions in Michigan we find that the 
supreme court some few years ago held such 
certificates in effect promissory notes payable 
on demand, to be regarded as dishonored 
after a reasonably short period ; and subse- 
quently, in another case, expressed them- 
selves sorry for what they had done, stating 
that were the subject a new one a different 
rule might be adopted. We will briefly con- 
sider these two cases, as pertinent in reach- 
ing a conclusion upon the inquiry presented. 
Tripp v. Curtenius, 36 Mich., 494, was de- 
cided by the Supreme Court of Michigan, in 
June, 1877. A certificate of deposit payable 
to the order of the depositor on return prop- 
erly indorsed, came into the hands of pur- 
chasers some two and a-quarter years after 
the date of issue. ‘Ihe issuing bank refused 
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payment, and the question was whether the 
plaintiffs had taken the certificate before due 
so as to enforce it free from the defense of 
the bank. The court held that the instru- 
ment was in effect a promissory note payable 
on demand, governed by the principles ap- 
plicable to demand notes, and as upon a de- 
mand note, the time ran from the beginning, 
and no one could become a dona fide pur- 
chaser who did not take it within some rea- 
sonably short period, the plaintiffs could not 
recover. ‘The court say : 


“Tt is difficult to see why the principles 
applicable to promissory notes, payable on 
demand, should not apply to this class of 
paper. It is but a promise to pay money on 
demand, without interest, which indicates an 
intention to leave it on deposit but fora short 
period.” 

Subsequently, in the case of JBirch v. 
Fisher, 51 Mich., 36, June, 1883, the hold- 
ers of a certificate having purchased it thirty- 
one days after its date, the court held that 
the lapse of that number of days was not 
enough to raise the presumption that the cer- 
tificate was dishonored paper, even though 
it was due at its date. The court speaking 
of the decision in 7ripp v. Curtenius, say: 


“Tf the question were an open one we 
should be inelined to think that such a cer- 
tificate does not become due until payment 
is demanded.” 

We see from these decisions that certifi- 
cates of deposit, payable on return, are in 
Michigan regarded as demand paper, due at 
date—although the later case expresses dis- 
satisfaction with the rule—and that while 
thirty-one days after date is not sufficient 
time to raise a presumption of dishonor so 
as to charge a purchaser with equities, two 
and a-quarter years has been so held. Asa 
consequence, under the existing state of the 
law, it would not be safe for a Michigan 
banker to advance value upon a certificate of 
deposit two years after date. 

One further consideration may be pre- 
sented. ‘The first decision of Zripp v. Cur- 
tenius, as appears from the extract above, 
was based upon a certificate which did not 
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bear interest, and this fact evidently influ- 
enced the court in rendering the decision it 
did. In the later case, also, the certificate 
did not provide for interest. Should a case 
arise wherein a certificate was payable with 
interest, it is barely possigle that the court 
would qualify its former decision that such 
paper is due at date, and hold that where the 
instrument was payable with interest, the 
provision clearly showed the intention that 
the deposit was for more than a short period, 
and consequently not due until demanded ; 
confining its previous ruling to the “ with- 
out interest” class of certificates. 

The inquiry presented does not disclose 
whether the certificate inquired of is payable 
with or without interest, but at all events un- 
der the present state of the Michigan law; 
the only safe way for a banker in dealing 
with a certificate two years old is to presume 
it overdue. 


Lost Certificate of Deposit—iIndemnity. 


Emporia, KAN., July 17, 1890. 


Editor Banking Law Journal: 

DEAR SIR :—Three days ago we issued a nego- 
tiable certificate of deposit to a party, who to-day 
comes in and says he has lost it. He claims that 
he did not indorse the certificate, and wants us to 
give him a duplicate. 
demnity before doing so? 


Are we not entitled to in- 


VICE-PRESIDENT. 


Answer.—In our reply to an Iowa sub- 
scriber in this number we discuss this very 
question, and our remarks there published 
will constitute an answer to this inquiry. An 
Ohio decision was cited where a bank was 
compelled to pay its depositor without in- 


demnity, where he testified that his certificate © 


was not indorsed when lost. But the injus- 
tice of such a ruling is there clearly shown, 
and it is not at all certain that the Kansas 
court would adopt the view of the Ohio 
court, to which two justices dissented. The 
danger of fraud on the part of the depositor 
is too great. Even should the bank be com- 
pelled to do so, the best course is to refuse 
payment without indemnity until so compelled. 


LAW JOURNAL. 


Payment of Interest. 


NEw YorRK AGENCY, 7 WARREN STREET, 
NEw YorK, July 17, 1890. 
Editor Banking Law Journal. 

DEAR SiR: Please oblige us with your opinion 
on the following : 

A four months’ sight draft on A. B. See is ac- 
cepted by him March g, 1890, to mature Saturday, 
July 12, 1890, with the privilege of renewal at 
six per cent. interest (the original acceptance not 
bearing interest). 

In accordance with the Saturday Half Holiday 
Law the acceptance becomes payable Monday, 
July 14th. However, instead of paying, Mr. See 
renews his acceptance. 

When should interest commence to run from, 
Saturday or Monday? And, conversely, if Mr. 
See‘had paid his acceptance on July Ist under re- 
bate, to how many days’ rebate would he have 
been entitled, eleven or thirteen? 

We claim that in the former case justice to the 
holders of the draft demands that interest should 
run from Saturday, July 12th, as the intention of 
the law is clearly to convenience the payers of 
drafts due on the half day, not to deprive holders 
of paper of their just interest. And in the latter 
case we think rebate could consistently be allowed 
to Saturday, July 12th, only. DIscounrT. 


THE YOKOHAMA SPECIE BANK (Limited), 


Answer.—While the argument advanced 
may have weight in the forum of justice, it 
cannot be maintained as a legal proposition. 
By the terms of See’s contract as governed 
by the law existing at the time it was exe- 
cuted, the money was not payable until July 
14th, and he was entitled to its use for all 
that time. The argument that the two added 
days were for See’s convenience in making 
payment applies to the justice of the contract, 
not its /egality. If the contract of accept- 
ance was unjust in giving See the use of the 
money two days longer than would ordinarily 
have been the case, it was nevertheless legal. 
Furthermore, the holder was not obliged to 
accept it, but by accepting it he acquiesced 
in its terms, which entitled See to the money 
for two additional days. The argument of 
the inquiry is similar to that which might be 
advanced with reference to the three days’ 
grace. A man gives his note payable at four 
months, and not bearing interest. The law 
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steps in and adds three days to the time of 
payment, and allows him to keep the money 
for four months and three days. Here, also, 
the days of grace, according to the idea under 
which they originated, were for the conve- 
nience of the payer in making payment, and 
yet it is clear the holder would not be en- 
titled to interest for the three days. ‘The ad- 
dition of two days, when a note or acceptance 
expires on Saturday in New York, is similar 
to the ordinary addition of three days to the 
time of payment where grace is allowed. In 
both cases the law enters into and becomes 
a part of the contract of the parties, and 
while, where the paper bears no interest, the 
advantage is with the maker in the retention 
and use of the money for a longer period ; 
if it carries interest, it is just the other way. 
Then the advantage is with the holder, who 
is enabled to keep his money at interest for 
a longer period at the maker’s expense. 

From what has been said it is clear that 
the contract being legal, and entitling See to 
the use of the money for the two added days, 
no legal right would exist, on a renewal, to 
compel him to make amends for the advan- 
tage given in the previous contract, by pay- 
ing interest for’ those two days; and for the 
same reasons, if it was agreed on July rst 
that the amount should be then paid on re- 
bate; See, being legally entitled to hold it 
thirteen days longer, viz., until July 14th, 
would, under the law, be entitled to a rebate 
of interest for that number of days. 


Payment of Checks Through Clearing 
House. 


NEw YorK, July 25, 1890. 
Editor Banking Law Journal: 

DEAR SIR :—A depositor has on deposit on a 
day named $1,000. Checks are presented that 
morning through the clearing house for $1,200. 
Is the drawee bank justified in refusing them ali? 

ASSISTANT CASHIER. 


Answer.—While the precise question of 
the drawee bank’s right to refuse payment of 
all checks when presented through the clear- 
ing house aggregating an amount in excess of 
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the depositor’s balance, has not to our knowl- 
edge been passed upon by the courts, it is 
generally conceded that such is the proper 
course for the bank to take. In the ordinary 
case of presentment of checks over the 
counter, the rule is, “First come, first 
served ;” but when simultaneously presented 
through the clearing house, if the bank cannot 
pay all, itshould pay none. Speaking of this 
subject, Mr. Morse in his work on Banking, 
third edition, at § 354, says: 

“The payment of checks may be affected 
by the use of the clearing house in one im- 
portant particular. Checks, as has been 
seen, must be paid in tle order of present- 
ment. But when the deputy of the bank 
takes from its drawer in the clearing house 
all the checks which it has to pay, he may 
receive a considerable number of checks of 
the same depositor. It is clear that there 
can be no priority among these. ‘They are 
all received at precisely the same moment ; 
for the order in which they are placed in the 
drawer has nothing to do with the present- 
ment of them to or receipt of them by the 
bank, indeed is in nearly all cases unknown 
to the bank. ‘The bank cannot look at their 
dates; for priority of presentment, not of 
date, secures priority of payment. So if the 
bank cannot pay all the checks of any indi- 
vidual depositor then coming through clear- 
ing, it must pay none of them. It has no 
legal power or right to select or choose from 
among them certain ones which it will honor, 
or certain ones which it will dishonor. All 
or none must be paid.” 


Interest by National Bank. 


C1T1zENS’ NATIONAL BANK, t 
NEW PHILADELPHIA, OHIO, July Io, 1890. 


Editor Banking Law Journal. 
Dear Sir: The laws of Ohio allow interest 


when the rate is specified at eight per cent. Na- 
tional banks usually take interest in advance. 
Would the above transaction be regarded as 
usurious ? S. O’DONNELL.* 


Answer.—The transaction referred to con- 
templating the taking in advance by a na- 
tional bank in Ohio of interest at the rate of 


* NoTe.—A second question, and reply, are de- 
ferred to a subsequent number. 
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eight per cent. per annum would be legal 
and not usurious. ‘The Supreme Court of 
Ohio has expressly held the contrary, but the 
decision has been superseded by a later 
ruling of the Supreme Court of the United 
States. 

To particularize and make plain: The 
legal rate of interest in Ohio is six per cent., 
but the act of May 4, 1869, provided “ that 
the parties to any bond, bill, promissory note 
or other instrument of writing for the for- 
bearance or payment of money at any future 
time, may stipulate therein for the payment 
of interest upon the amount of such bond, 
bill, note or other instrument of writing at 
any rate not exceeding eight per centum per 
annum, payable annually.” And this pro- 


vision is substantially the present law, as con- 
tained in Sec. 3179 Rev. Stat. Ohio, Ed’n 
of 1890. 

The national bank act allows the taking of 
interest by national banks at the rate allowed 
by the state of location, and no more “ex- 
cept that where, by the laws of any state, a 


different rate is limited for banks of issue 
organized under state laws, the rates so 
limited shall be allowed for associations or- 
ganized or existing in any such state under 
this title.” 

‘The question we are considering arose fn 
the case of Shunk v. The First National 
Bank of Galion, decided in 1872 by the 
‘Ohio Supreme Court, 22 O. St. 508— 
whether under the Ohio law eight per cent. 
was greater than a national bank could take. 
The court in substance held that national 
banks were in the same boat as banks of 
issue with reference to the interest they 
could charge, and unless the act of 1869 


allowed banks of issue to charge eight per’ 


cent.,national banks could not, although parties 
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in general were so authorized. The court 
concluded that as the act of 1869 did not 
expressly repeal or modify prior acts where- 
under a less rate of interest was limited to 
banks of issue, the legislature did not intend 
to change the rule or enlarge the powers of 
banking corporations in respect to the taking 
or charging of interest on loans and dis- 
counts. As a consequence, although parties 
in general were allowed to contract for eight 
per cent. the act of 1869 did not apply to 
banks of issue, who were limited to the six 
per cent. rate, and national banks were like- 
wise so limited. 

It was argued in the case that under the 
act of Congress where one rate of interest is 
allowed by law generally, and another fixed 
for banks of issue organized under state laws, 
a national bank could charge the greater 
rate. ‘his contention was denied by the 
court, and under this decision, had no higher 
law intervened, Ohio national banks would 


. have been restricted to the six per cent. 


limit. 

But the question last broached was de- 
cided to the contrary in the following year 
by the Supreme Court of the United States, 
Tiffany v. National Bank of Missouri, 18 
Wall. ‘409 ; October, 1873, wherein it was 
held that if a lower rate were limited to 
banks of issue than to natural persons gene- 
rally, the national banks were not restricted 
to the lower rate. 

This decision controls the case presented, 
and under its authority the transaction dis- 
closed by the inquiry, as first stated, would 
not be usurious. 


Note.—Inquiries from Galveston, Texas, and 
Montague, Mich., are necessarily postponed to 
next issue. 
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CONGRESSIONAL RECORD 


NATIONAL BANK BOND DEPOSITS. 


In the Senate, on July 15th, Mr. Sherman, 
from the Finance Committee, reported a sub- 
stitute for a bill introduced by him on the 
16th of May “to reduce the amount of 
United States bonds to be required of na- 
tional banks, and to restore to the channels of 
trade the excessive accumulations of lawful 
money in the Treasury.” The bill was placed 
on the calendar, with a notice by Mr. Sher- 
man that he would ask the Senate to consider 
it very soon. 


The substitute provides that the compul- 
sory requirement of the deposit of United 
States bonds with the Treasurer of the United 
States by national banks shall be limited in 
amount to $1,000 of bonds for each bank, 
provided that the voluntary withdrawal of 
bonds for the retirement of national bank 
notes shall not exceed three millions in any 
month, and also provided that the act shall 
not apply to the deposit of bonds to secure 
deposits of public moneys; also providing 
that national banks shall be entitled to receive 
circulating notes not exceeding the whole 
amount of the par value of the bonds de- 
posited ; and that at no time the total amount 
of such notes shall exceed the amount of 
capital stock actually paid in. 


In the House, on July 26th, Representa- 
tive Dorsey, from the Committee on Banking 
and Currency, reported a bill with the same 


provisions. ‘The committee, in recommend- 
ing the passage of the bill, adopted, as em- 
bodying its reasons therefor, the recent letter 
from Comptroller Lacey to Senator Sherman, 
showing the number of national banks, their 
capital stock, and a summarization of the 
advantages that would be gained by the pass- 
age of the bill. 

In the Senate, on July 26th, an amend- 
ment to the bill as reported from the Finance 
Committee was proposed by Senator Plumb. 
It relates to the volume of paper money, and 


is in the form of an additional section, as 
follows : 

That whenever the circulation of any na- 
tional bank or any portion thereof shall be 
surrendered, and the same shall not be taken 
up by other national banks within thirty 
days thereafter, the Secretary of the 
Treasury shall thereupon issue an equivalent 
amount of Treasury notes, of the denomina- 
tions now provided by law, for national bank 
notes. Said ‘Treasury notes shall be de- 
posited in the Treasury and paid out as other 
moneys kept for the discharge of the obliga- 
tions of the Government. ‘Ihey shall be re- 
ceived for salaries and for all dues to the 
Government, including duties on imports; 
shall be a legal tender for all debts, public 
and private ; shall be redeemable in coin as 
the legal tender notes of the United States 
now are ; and when received into the ‘Treas- 
ury they shall be reissued, and when muti- 
lated or worn they shall be replaced in the 
same manner as now provided by law for 
said legal tender notes. ‘The coin held in 
the Treasury at the date of the passage of 
this act for the redemption of the legal tender 
notes of the Government shall also be ap- 
plicable to the redemption of the Treasury 
notes herein provided for ; and such coin re- 
serve may from time to time be increased by 
adding thereto other sums from payments 
made into the Treasury, in the discretion of 
the Secretary of the ‘Treasury. Provided, 
that the total amount of said coin reserve 
shall never be less than fifteen nor more than 
twenty per cent. of the total amount of 
‘Treasury notes outstanding; the intent of 
this section being that the volume of paper 
money outstanding (exclusive of certificates 
issued representing gold and silver deposited) 
shall remain as now. 


NATIONAL BANK PUBLICATIONS. 
Secretary Windom, on July 26th, trans- 
mitted to the Senate a letter from Comp- 
troller Lacey, calling attention to the recom- 
mendation in the last annual reports of the 
Secretary of the Treasury and the Comp- 
troller of the Currency that an appropriation 
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be made for the publication of semi-annual 
reports of the condition of national banks. 
The comptroller regards such publication as 
desirable and essential to the proper conduct 
of the affairs of banks having reciprocal re- 
lations. Such publication has also been re- 
quested by the American Bankers’ Association 
and many other bankers not members thereof. 


NATIONAL BANKING ON A GRAIN BASIS. 


Senator Call, by request, introduced in the 
Senate, on July 23d, a bill to amend the laws 
relating to national banks so as to afford re- 
lief to farmers. It provides that when in any 
state, or in any two or more counties, the 
farmers or other owners of products which 
are not perishable, shall establish a ware- 
house and deposit in it farm products, the 
cash value of which shall not be less than 
$100,000, the owners of the product may 
under certain conditions apply for and re- 
ceive a national bank charter, with the usual 
rights and privileges appertaining thereto. 
These banks shall have the right to discount 
notes of owners of farm products in ware- 
house, and may also issue notes based on 
real estate mortgage security. 


SILVER COINAGE. 


In the Senate, on July 24, Mr. Morgan in- 
troduced a bill to fix the limit of value and 
provide for the free coinage of silver; and it 
was read and referred to the committee on 
finance. 

It recites that the market value of silver 
bullion is rapidly approaching the value of 
gold on the standard relation fixed by the laws 
of the United States, and that there is no pro- 


vision of law for the coinage of standard sil-- 


ver dollars or the purchase of silver bullion 
by the Government when the value of silver 
bullion exceeds one dollar for 371} grains of 
pure silver. It therefore provides that the 
unit of value in the United States shall be 
the dollar of 4124 grains of standard silver 
or 25 8-10 grains of gold; that those coins 
shall be legal tender for all debts public and 
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private, and that any owner of silver or gold 
bullion may deposit it at any mint to be form- 
ed into dollars or bars for his benefit and 
without charge. 

Mr. Morgan called the special attention of 
the finance committee to the bill, which he 
said was the same as had already received a 
majority of seventeen in the Senate. He 
had introduced it because he was convinced 
that, in the rapid advance of the price of sil- 
ver bullion in the markets of the world, the 
time was not far distant, to say the least, 
when silver and gold bullion would be on a 
par with each other. When that time did ar- 
rive the law, as it now stood, would not per- 
mit the Government to buy silver bullion if 
there was any shade of appreciation in its 
price beyond the price of gold; and there was 
no provision of law for the coinage of any 
silver except that purchased before silver had 
reached that point. In view of what ap- 
peared to be in the air, as well as on land and 
on sea, in regard to the immediate future of 
the country, he thought that it would be well 
enough to make some provision so that silver 
or gold bullion would not be withdrawn from 
the United States by other interested govern- 
ments and hoarded up in their great banking 
institutions. The United States might then 
find itself in a very unpleasant predicament 
—weakened in one of its great elements of 
strength at a time when it needed it most. 
The United States had its India locked up in 
its bosom—negroes, Indians, and the poorer 
classes, for whom silver currency should be 
provided. Great Britain provided for her 
India by laying up silver and permitting 
its coinage in those provinces. The United 
States would have use for all the silver coin 
which couid possibly be put through the mint. 
In case of collision or hostilities between the 
United States and a foreign power, the United 
States would find itself very much disarmed 
in one of the essential powers of its war-mak- 
ing capacity if it permitted its bullion to be 
taken abroad. 


———_—_.—__—_+— 
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CURRENT NEWS AND TOPICS. 


SILVER FOR THE BRITISH MINT.—In the House 
of Commons, on July 21st, Mr. P. Williamson 
asked, 1n view of the marked influence of Ameri- 
can legislation regarding silver on the price of that 
metal in London, that steps be taken by the Gov- 
ernment to secure a full supply for mintage pur- 
poses. Mr. Goschen, Chancellor of the Ex- 


chequer, in reply to Mr. Williamson, said that the, 


mint does not speculate in silver. It must, sub- 
ject to reasonable foresight, purchase according to 
its requirements. 


DEATH OF JAMES M. Brown.—James M. 
Brown, the well known banker of New York City, 
died suddenly on July rgth, of heart disease, at 
Manchester, Vt. He was the youngest son of 
Stewart Brown, of Baltimore, and was born in 
that city in 1820. His business career was begun 
in the banking house of Alexander Brown & Sons, 
of Baltimore, which he left in 1844 in order to 
enter the house of Brown Brothers & Co., New 
York City, with which he has been identified ever 
since. At the time of his death he was the senior 
member of the banking house in this country, 
which has branches in Baltimore, Liverpool and 
London. Mr. Brown was for a number of years 
the president of the Chamber of Commerce. He 
was also president of the Society of the New York 
Hospital, the Bloomingdale Asylum, and the So- 
ciety for the Prevention of Cruelty to Animals, 
vice-president of the American Bible Society, and 
treasurer of the Young Men’s Christian Associa- 
tion. For twenty years he had been a warden of 
the Protestant Episcopal Church of the Ascen- 
sion. He leaves a widow, one son, Waldron I’ 
Brown, and three daughters. 


A CLERGYMAN’S FORGERIES.—A dispatch from 
Fort Worth, Tex., to the daily press under date of 
July 15th states that Dr. N. W. Mitchell, pastor 
of the Broadway Presbyterian Church, has been 
arrested on several charges of forgery. The min- 
ister was locked up, and it was then learned that 
nearly all the banks in the city had been victim- 
ized, and that the forgeries aggregated $3,000. 
The forgeries were in the form of notes which he 
had had discounted. To all the notes he forged 
the name of Martin Casey of the firm of Casey & 
Sweney, wholesale liquor dealers. The Broadway 
Presbyterian Church is one of the most fashion- 
able in the city, and Dr. Mitchell has been its 
pastor nearly four years. He had the confidence 
of his parishioners, and enjoyed the respect of all 
classes. The forgeries came to light when one of 
the notes fell due. Mr. Casey instantly pro- 
nounced the signature a forgery. On investigation 
these forged notes were found : Farmers’ and Me- 
chanics’ Bank, $1,000 ; Traders’ National, $500 ; 
First National, $250 ; City National, $500 ; Mer- 
chants’ National, $500. Some of the notes were 
made three and four months ago, and during this 
time not one of the banks suspected they were 


anything but genuine paper. Mr. Casey’s name 
had been very cleverly imitated. 


CHECKS ALTERED WITH ACID.—The German- 
American Bank of this city and a Broadway dealer 
in sporting’ goods were victimized by Thomas T. 
Graef, the confidential clerk of Stewart & Parker, 
insurance brokers, at 60 New street, Saturday, 
July roth, to the extent of $1,513. Two checks 
of Stewart & Parker made payable to ‘‘ bearer” 
were cashed by the bank and one by the sporting 
goods dealer, made out to Graef himself, who ex- 
plained the size of the check by saying it was a 
payment of back commissions. It appears that 
Graef removed with acids the names of the in- 
surance firms to whom the checks were originally 
made out by Mr. Stewart, and on two of the 
checks he placed ‘‘bearer” and on the other his 
own name. Graef did not appear at the office 
Monday after the checks were given him nor Tues- 
day morning. But Tuesday a letter from him, in 
which he told the story of the trick and theft, 
was received by his employers. The German- 
American Bank was notified to stop payment of 
the checks, but they had all been cashed. The 
bank subsequently accepted the loss and placed 
the amount stolen to the credit of the firm. De- 
tectives were placed on the case Wednesday, but 
no trace of Graef has been found. Graef lived 
with his parents at Newark, N. J. He was un- 
married and about 24 years of age.—M. Y. Times, 


July 29. 


CARLISLE ON SILVER.—The Hon. Wm. Smith, 
of Graves county, Ky., having, on July rsth, 
written to Senator Carlisle on behalf of the Farm- 
er’s Alliance members in Western Kentucky, re- 
specting the Senator’s attitude on the silver ques- 
tion, received the following reply: — 


The Hon. W. M. Smith, Mayfield, Ky.: 


DEAR SiR :—Your favor of the 15th inst. is just 
received. Every Democrat in the Senate voted 
against the Silver bill as it was finally amended 
and reported to the Conference Committee, be- 
cause we believed it was worse than the existing 
law. Ifthe Farmers’ Alliance of Graves county 
believes that this Republican measure, which sub- 
stantially stops the coinage of the silver dollar 
after one year is better than the Democratic law 
of 1878, they are, of course, entitled to their 
opinion, but I don’t agree with them. When the 
original House bill was under consideration in the 


‘Senate I voted to amend it so as to provide for 


the free and unlimited coinage of the silver dollar, 
and that amendment was adopted. The House, 
however, refused to agree to this amendment, and 
then a conference committee was appointed which 
struck out free coinage entirely, and this is the 
bill I voted against. I send you by mail all three 
of the bills. Yours truly, J. G. CARLISLE. 





